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ABSTRACT 


The notion of ‘corporate social responsibility’ (CSR) has become a recurrent theme 
for businesses, governments, and international organizations. Under the banner of 
CSR, most major corporations have endorsed principles to ensure that their oper- 
ations, as well as those of suppliers and subcontractors along the supply chain, are 
respectful of human rights standards. Yet, CSR initiatives, while pursuing laudable ob- 
jectives, may create restrictions on international trade. This occurs where producers in 
exporting countries are compelled to adjust their business operations to meet CSR 
substantive and reporting requirements as a precondition for securing contracts or 
maintaining existing commercial relations. This article explores whether the World 
Trade Organization (WTO) should participate in the elaboration of disciplines in rela- 
tion to the trade-restrictive effects of CSR schemes adopted by private entities. It is 
submitted that under Articles 2 and 3 of the TBT Agreement there may be room to 
consider that WTO Members are responsible for the observance of Article 2 in respect 
of at least certain CSR codes of conduct. This analysis concludes that although the 
WTO is not best equipped to address CSR measures, it should actively engage with 
other international organizations in the development of CSR disciplines in order to en- 
sure that the rights and obligations of WTO Members are not affected by the prolifer- 
ation of CSR codes of conduct. 


INTRODUCTION 
Over the last decades, the massive expansion of transnational business relations has 
generated remarkable governance vacuums, often leading to environmental, social, 
and ethical malpractices. Several companies have been publicly reported as contribu- 
ting to a decline in the protection of human rights in countries where they operate, 
thus bringing their brands into disrepute. Others have been suspected of ‘turning a 
blind eye’ on the human rights violations committed by their suppliers and other 
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participants along the supply chain, even if the imputed firms comply with minimum 
standards at their premises. 

In an effort to fill the regulatory gaps in transnational business relations, academic 
literature and civil society have unfolded the notion of ‘corporate social respon- 
sibility’ (CSR), defined in general terms as ‘the responsibility of enterprises for 
their impacts on society’.’ Under the banner of CSR, firms have attempted to exor- 
cise negative perceptions about poor social performance in their business operations 
by adopting a raft of private mechanisms to ensure that suppliers across the sup- 
ply chains comply with human and labour rights standards.” These CSR schemes 
often provide that transactions may not be concluded, and extant commercial rela- 
tions must be terminated, if a supplier or subcontractor fails to adequately guaran- 
tee compliance with certain minimum standards. The proliferation of these 
CSR initiatives in recent years has spawned a corporate environment in which major 
firms ascribe significant weight to social implications when making business 
decisions.* 

However, subjecting producers, mainly in the developing world, to comply 
with stringent CSR requirements’ may impair their opportunities to participate in ex- 
port markets, especially in developed countries.’ This is so because a growing vol- 
ume of international trade is being subjected to CSR demands that require higher 
investments to ensure that social standards are met, thus making international com- 
mercial relations more costly. Against this backdrop, this article seeks to ascertain 
whether, and if so how, the World Trade Organization (WTO) should address the 
trade-restrictive effects caused by CSR initiatives. The analysis commences by 
describing the origins and types of CSR initiatives, before looking into their effects 
on international trade. It then inquires into whether CSR initiatives fall within the 
regulatory scope of WTO law, notably under the disciplines of the Agreement on 
Technical Barriers to Trade (TBT Agreement). Finally, this article explores whether 
the WTO is an appropriate forum to address the trade-restrictive effects of CSR 
schemes. 


1 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions: A renewed EU strategy 2011-14 for Corporate Social 
Responsibility, COM(2011) 681 final, at 6. 

2 This article considers labour rights as a sub-set of human rights. For a comprehensive discussion on the re- 
lationship between human rights and labour rights, see, Virginia Mantouvalou, Labour Rights in the Euro- 
pean Convention on Human Rights: An Intellectual Justification for an Integrated Approach to Interpretation, 
Human Rights Law Review, available at http://hrlr.oxfordjournals.org/content/early/2013/02/28/ 
hrir.ngt001.full.pdf+html (visited 1 March 2013). 

3. See, Company Codes of Conduct and International Standards: an Analytical Comparison, World Bank, Octo- 
ber 2003, at 2, available at http://siteresources.worldbank.org/INTPSD/Resources/CSR/Company_ 
Codes_of_Conduct.pdf (visited 17 November 2013). 

4 ‘CSR requirements’ is used throughout this article to denote both the substantive elements to comply with 
human and labour rights, and the procedures through which suppliers show compliance with the substan- 
tive provisions. 

5 See, Xiaomin Yu, ‘Impacts of Corporate Code of Conduct on Labor Standards: A Case Study of Reebok’s 
Athletic Footwear Supplier Factory in China’, 81 (3) Journal of Business Ethics $13 (2008), at 514. 
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I. THE INCEPTION AND MUSHROOMING OF 
CSR CODES OF CONDUCT 

For many years, transnational companies have availed themselves of ‘race-to-the- 
bottom’,° ‘immunity dumping’,’ or ‘downward harmonization’® governmental 
policies—particularly in developing countries—which seek to attract investments by 
means of lowering social and environmental standards. Yet, whereas globalization 
has allowed firms to find profitable business environments in remote areas, it has 
also enabled civil society to reach all corners where transnational businesses operate. 
Civil society has thus unearthed and reported the often-atrocious business practices 
in factories owned or controlled by transnational firms. 

In response, several companies have embraced CSR initiatives in order to address 
and correct abuses of their suppliers. In most cases, this has not been a function of 
ethical motives, but rather an attempt to shield these companies from the reputa- 
tional scandals in which they may be involved. CSR has thus evolved from the clas- 
sical postulate that ‘the business of business is business’, into a more comprehensive 
concept that considers companies not only ‘as mere suppliers of products and ser- 
vices but as new social, economic and environmental actors in a globalized economy 
where production processes are being closely examined’.'° As has once been stated, 
‘[w]ithout profits, no company can sustain principles; without principles, no com- 
pany deserves profits’.’" 

CSR initiatives usually have both internal and external dimensions, the former 
covering the core CSR principles within the company. These include responsibility 
towards the company’s employees in the form of positive measures to protect their 
health and safety, as well as safeguarding their core labour rights. On the other hand, 
the external dimension of CSR concerns the responsibility a company owes to stake- 
holders beyond its walls. These stakeholders include the employees of suppliers and 


6 See, Wayne Visser et al., The A to Z of Corporate Social Responsibility (Sussex: ICCA, 2010) 331. See, also, 
Mike W. Peng, Global Strategy (Stamford: Cengace, 2009) 372. 

7 See, August Reinisch, ‘Non-State Actors and International Law’, in Andrea Bianchi (ed.), Non-State Actors 
and International Law (Surrey: Ashgate Publishing, 2009) 428. 

8 See, Morley Gunderson, ‘Downward Harmonization’, in Kenneth A. Reinert and Ramkishen Rajan (eds), 
The Princeton Encyclopaedia of the World Economy (Princeton: Princeton University Press, 2009) 1006. 

9 As early as 1954, Peter Drucker (known as the father of CSR) published what is probably recalled as the 
first attempt to include social considerations as part of firms’ business objectives. In his book The Practice 
of Management, Drucker conceived of a corporation as a ‘representative institution’ whose functions and 
control over employees, consumers and the society as a whole accorded it a social, political, and eco- 
nomic dimension. See, Jerome J. Shestack, ‘Corporate Social Responsibility in a Changing Corporate 
World’, in Ramon Mullerat (ed.), Corporate Social Responsibility; The Corporate Governance of the 21° Cen- 
tury (Alphen: Wolters Kluwer, 2011) 115. 

10 Maria Prandi and Josep M. Lozano, ‘Corporate Social Responsibility and Human Rights’, in Mullerat 
above n 9, at 211. The European Commission, for instance, has recognized that ‘[b]eing socially respon- 
sible means not only fulfilling legal expectation, but also going beyond legal compliance and investing 
‘more’ into human capital, the environment and the relations to stakeholders’. See, Promoting a European 
Framework for Corporate Social Responsibility, Green Paper of the European Commission, COM(2001) 
366 final, para. 8. 

11 Values and Value: Communicating the Strategic Importance of Corporate Citizenship to Investors (World Eco- 
nomic Forum, 2004) 21 (by Sir Mark Moody-Stuart, Chairman of Anglo American plc. and former Chair- 
man of Shell). 
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subcontractors, local communities involved across the supply chain and society at 
large. 

It is precisely the external dimension that has created the strongest need for com- 
prehensive CSR initiatives around the world. With a view to addressing CSR con- 
cerns, and to protecting themselves from public outrages, purchasing firms in 
importing countries have adopted ‘voluntary’ schemes that list a series of human 
rights, environmental and corporate governance standards with which suppliers must 
comply as a precondition for securing or maintaining commercial relations with the 
purchasing firm.'* These schemes are referred to as ‘CSR codes of conduct’ in this 
article. 

CSR codes of conduct are company-driven. Companies adopt these schemes in 
order to establish their own substantive standards as well as specific tracking and 
monitoring mechanisms. There are many examples of codes of conduct created by 
groups of companies—also known as ‘multi-stakeholder initiative standards’*’—such 
as the Fair Labour Organization (FLA),'* the Business Social Compliance Initiative 
(BSCI),'° or the Ethical Trading Initiative (ETI).'° Moreover, most multina- 
tional corporations also apply individual codes of conduct,!” often in combination 
with the code of conduct of the conglomerate or business association to which they 
belong.’*® 

The verification mechanisms in CSR codes of conduct differ substantially, some 
codes being more stringent than others. As a recent study by the United Nations 
Conference on Trade and Development (UNCTAD) reveals, these procedures often 
consist of checklists of up to 400 questions to which suppliers must respond. As each 


12 This article addresses exclusively the human rights aspects of the CSR initiatives. Yet, the majority of 
these initiatives contain a collection of other principles bearing on such issues as environmental protec- 
tion or corporate governance. 

13. World Investment Report 2011: Non-equity Modes of International Production and Development, (Geneva: 
UNCTAD, 2011) 112. Multi-stakeholder initiative standards may be defined as ‘cross-sector partnerships 
created with a rule-setting purpose, to design and steward standards for the regulation of market and 
non-market actors’. See, Alejandro Litovsky et al., Investing in Standards for Sustainable Development (Lon- 
don: AccountAbility, 2007) 3. 

14 The members of the FLA are mainly apparel and textile industries, namely: Adidas, American Eagle, 
Apple, Arena, Oasics, Cutter & Buck, Delta, Estate, Fifth Pacific, Follett, Forty Seven Brand, Fruit of the 
Loom, Gear for Sports, Gildam, H&M, Hanesbrand, Knights Apparel, Mountain Equipment, Nestlé, 
New Balance, New Era, Nike, Outdoor Cao, Patagonia, Prana, Puma, PVH, SanMar, Syngenta, s.Oliver, 
Top of the World, Tumi, and Zephyn. 

1S The BSCI groups together hundreds of European companies including: Coop, Intermarché, Tempo, 
Intertec, Gant, Verbatim, Marc O’Polo’, Franchetti, Delhaize, Ahold, Aldi, and El Corte Inglés. 

16 The participants to the ETI include: Marks & Spencer, Primark, Arshalls, Gap Inc, River Island, Tesco, 
Sainsbury’s, Typhoo Tea, Winfresh, The Body Shop International, Rohan Designs, Pavestone, Nect 
Retail, N Brown, Mothercare, Supremia, Stone Masters Ltd, and Burberry Group. 

17 According to a survey conducted by UNCTAD, CSR codes of conduct are common across industries 
such as pharmaceuticals, computer hardware, paper products, restaurants, packaged food, personal prod- 
ucts, apparel accessories, and luxury products. However, the most recurrent sectors where CSR codes of 
conduct are implemented are apparel retail, department stores and supermarkets. See, Corporate Social 
Responsibility in Global Value Chains, (Geneva: UNCTAD, 2012) 2, available at http://unctad.org/en/ 
PublicationsLibrary/diaeed2012d3_en.pdf (visited 17 November 2013). 

18 See, ibid, at 5 and 6. 
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CSR scheme contains its own verification and tracking procedures, coupled with the 
fact that there are not international standards on this matter, ‘the danger of creating 
a multitude of differing company specific standards exists’? This in turn leads to 
situations in which a supplier may be faced with ‘mutually exclusive requirements, [] 
one customer expecting the supplier to implement doors that open one way while 
another customer expects doors to open the other way’.”° 

Furthermore, the obligation to observe CSR principles is no longer confined to 
the immediate suppliers of a good, as they are in most cases mere intermediaries in 
global supply chains. Since most abuses occur during the extraction and first process- 
ing of raw materials,”’ several CSR codes of conduct require suppliers to ensure that 
all the participants along the supply chain comply with the mandates of the ultimate 
purchaser’s code. For example, the code of the European retailer ALDI notes that 
‘Lw]e expect all our business partners to adhere to [human rights and labour] stand- 
ards. They in turn have to apply them to all subcontractors along the entire produc- 
tion process’,”” Hence, the reach of these initiatives is shifting from first-tier to a 
more complex multi-tier verification procedure.”* 

The consequences of not complying with CSR requirements may take the form 
of corrective and, in extreme situations, punitive actions. In the normal case, CSR 
codes of conduct provide for an opportunity to take corrective action if a supplier is 
found to be in breach of the code. When violations of the code are recurrent, the 
purchasing firm may whenever it deems appropriate ‘halt current production, cancel 
corresponding contracts, suspend future contracts and/or terminate the business re- 
lationship with the non-conforming supplier’.* In addition, CSR codes of conduct 
may require suppliers to implement long-term plans to prevent malpractices in the 
future.”* 

What transpires from this is that the multiplication of CSR schemes has resulted 
in a puzzle of norms that suppliers must learn, endorse, and implement. To this end, 
they need to incur substantial investments to bring their internal structures into con- 
formity with certain human rights standards, along with the concomitant verification 
and monitoring mechanisms foreseen by each code.”® If a factory produces for sev- 
eral companies, it will necessitate adjusting its production methods to the wants and 
demands of each of its clients’ CSR codes of conduct. Moreover, where codes of 


19 Ibid, at 14. 

20 Id. 

21 See, Antonio Tencati, “The Governance of Global Supply Chains’, in Colin Crouch and Camilla 
MacLean (eds), The Responsible Corporation in a Global Economy (Oxford: Oxford University Press, 
2011) at 160. 

22 ALDI Corporate Social Responsibility, available at https://corporate.aldi.co.uk/fileadmin/fm-dam/ 
Corporate_Responsibility/Landing_Page/ALDI_CR_Policy.pdf (visited 17 November 2013). 

23 See, Malika Bhandarkar and Tarcisio Alvarez-Rivero, From Supply Chains to Value Chains: A Spotlight on 
CSR", in “Industrial Development for the 21" Century: Sustainable Development Perspectives (New York: 
UNDESA, 2007) 440. 

24 BSCI Code of Conduct, Version 3, November 2009, at 6. 

25 See, Corporate Social Responsibility..., supra note 17, at 15. 

26 See, Laurence Eberhand Harribey, ‘Strategic Value of Corporate Citizenship’, in Samuel O. Idowu and 
Cline Louche (eds), Theory and Practice of Corporate Social Responsibility (New York: Springer, 2011) 29. 
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conduct reflect disparate substantive standards and/or monitoring mechanisms, the 
adjustment costs may be prohibitive.”” This is aggravated by the fact that suppliers 
must normally bear the economic incidence arising from the implementation of their 
clients’ CSR demands.”® 


Il. THE EFFECTS OF CSR CODES OF CONDUCT 
ON INTERNATIONAL TRADE 
The impact of labour standards on international trade has been an issue of major 
concern since the inception of the modern international trading system. As early as 
at the 1996 Singapore’s Ministerial Conference, WTO Members discussed whether 
the WTO should address the relationship between labour standards and interna- 
tional trade. At the time, former WTO Director-General Renato Ruggiero observed 


that ‘[s]ome WTO members would like to see the new agenda include the subject of 


trade and labour standards’.”” In his view, the debate should be premised on the fact 


that, on the one hand, ‘protectionism is no answer to concerns about labour stand- 


ards’ and, on the other hand, ‘countries should not improve their competitive pos- 


ition through deliberately exploiting vulnerable sectors of the labour force’.*° 


Most developed countries expressed the view that there is an inevitable nexus be- 
tween trade and labour rights, and that the WTO ‘must do more to acknowledge 
that there is a mutually reinforcing relationship between an open trading system and 

231 : : 
respect for core labour standards’”” In contrast, developing countries opposed 
the idea of linking international trade and labour standards as this could lead to 
protectionist trade measures under the pretence of labour rights protection.” 


27 See, Michael Hopkins, ‘Criticism of the Corporate Social Responsibility Movement’, in Mullerat, supra 
note 9, at $53. 

28 See, Antonio Tencati, The Governance..., supra note 21, at 161 and 162. 

29 Ruggiero calls for trading system to be kept in line with globalization process, PRESS/43, 22 February 1996, 
at 6. 

30 Id. 

31 Statement by the Honourable Charlene Barsheftsky, Acting United States Trade Representative, WT/ 
MIN(96)/ST/5, at 3. Belgium expressed its ‘wish to see the WTO make an active contribution to the 
promotion of the basic labour standards enshrined in international law’. (Statement by H. E. Mr. Philippe 
Maystadt, Deputy Prime Minister and Minister of Finance and Foreign Trade, Ministerial Conference, 
WT/MIN(96)/ST/61, at 2). Canada was very vocal on this issue noting that ‘[w]hile the ILO is the pri- 
mary forum for dealing with core labour standards, we, in the WTO, need to respond to these concerns 
[] [t]he WTO is not the GATT. We now have a forum in which we can discuss such issue’. (Statement 
by the Honourable Arthur C. Eggleton, Minister for International Trade, Ministerial Conference, WT/ 
MIN(96)/ST/1, at 3) The European Communities maintained that concerns about [] labour standards [] 
are now the legitimate concern of the WTO because they are concerns of our constituents’. (Statement 
by Sir Leon Brittan Q.C. Vice-President of the European Commission, Ministerial Conference, WT/ 
MIN(96)ST/2, at 2) On the contrary, Australia was probably the only developed WTO Member that did 
‘not support a working role for the WTO on labour standards or human rights’, and added that ‘[t]his is 
something for the ILO’. (Statement by the Honourable Tim Fischer, M.P. Deputy Prime Minister and 
Minister of Trade, Ministerial Conference, WT /MIN(96)/ST/26). 

32 For instance, India did not ‘see any purpose in bringing this subject into the WTO’ and was of the opin- 
ion that ‘trade measures should not be used to address non-trade objectives, however laudable they may 
be’. (Statement by Dr. B.B. Ramaiah, Minister of Commerce, Ministerial Conference, WT/MIN(96)/ 
ST/27, at 3 and 4). Brazil also objected to addressing human rights within the legal framework of the 
WTO by noting that, ‘we fail to see how a rules-oriented organization such as the WTO could tackle the 
issue of ensuring the observance of labour standards...We believe that the International Labour 
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These discussions conduced to a paragraph in the 1996 Singapore Ministerial Decla- 
ration, which on the one hand regards ‘increased trade and further trade liberaliza- 
tion [as] contribut[ing] to the promotion of [labour] standards’; and, on the other 
hand, rejects ‘the use of labour standards for protectionist purposes’.** 

Admittedly, the labour clause in the 1996 Singapore Ministerial Declaration con- 
cerned itself with governmental labour measures. At first glance, these are different 
from CSR codes of conduct, which are not enacted by the governments of WTO 
Members but by private firms. However, a closer analysis exhibits that the trade ef- 
fects of labour standards may be equally significant regardless of whether they are 
imposed by the government or by a private entity. This is because most, if not all, 
major transnational corporations have adopted CSR codes of conduct, which require 
that suppliers respect human and labour rights. Such suppliers have no alternative 
but to abide by these codes as a prerequisite for exporting to their clients’ markets.** 
The CSR movement is thus shifting the responsibility to ensure compliance with 
human and labour rights along the supply chain from governments to purchasing 
firms. Yet, the concerns over the impact on international trade remain the same; 
developing countries may encounter serious constraints trading their products in 
developed-country markets. 

Although the economic literature on the effects of CSR on international trade is 
yet scant, there are certain qualitative indicators that show the impact of CSR initia- 
tives on suppliers in exporting countries. The United Nations Industrial Develop- 
ment Organization (UNIDO) has warned against the misuse of CSR schemes, 
noting that small and medium enterprises constitute 90% of all businesses worldwide, 
many of which may be severely damaged by CSR demands that are ‘protectionist, 
culturally inappropriate or unreasonably bureaucratic’.** Economic analyses further 
observe that the impact of CSR initiatives on small and medium enterprises may be 
exacerbated by the fact that larger factories can adapt faster and more satisfactorily to 
CSR requirements, whereas suppliers with less margin of manoeuvre are more likely 
to be excluded from producing for companies embracing CSR codes of conduct.*° 


Organization is the appropriate locus to address the issue of observance of core labour standards’. (State- 
ment by HLE. Mr. Luiz Felipe Lampreia, Minister for External Relations, Ministerial Conference, WT/ 
MIN(96)/ST/8). The representative of Senegal held the view that ‘questions of labour standards are the 
specific responsibility of the International Labour Organization’. (Statement by H.E. Mr. Idrissa Seck, 
Minister of Commerce, Handicrafts and Industrialization, Ministerial Conference, WT'/MIN(96)/ST/ 
122/Rev.1, at 2). Honduras equally expressed that labour standards ‘should not be discussed within the 
WTO, since they could be used as a pretext for introducing protectionist trade measures against countries 
which enjoy comparative advantages’. (Statement by H.E. Mr. Sergio Nunez, Vice-Minister of Trade and 
Economics, Ministerial Conference, WT /MIN(96)/ST/104, at 3). 

33 Singapore Ministerial Declaration, Adopted on 13 December 1996, WT/MIN(96)/DEC, para 4. This 
paragraph also stipulates that ‘comparative advantage of countries, particularly low-wage developing coun- 
tries, must in no way be put into question’. See, also, Craig VanGrasstek, The History and Future of the 
World Trade Organization (Geneva: World Trade Organization, 2013) 377, 380, 390 and 391. 

34 See, Andrew Crane et al., Corporate Social Responsibility: Readings and Cases in Global Context (New 
York: Routledge, 2008) 3-20. 

35 Corporate Social Responsibility for Market Integration, UNIDO; available at http://www.unido.org/what- 
we-do/trade-capacity-building/corporate-social-responsibility-for-market-integration.html (visited 17 
November 2013). 

36 See, Antonio Tencati et al., ‘Unintended Consequences of CSR: Protectionism and Collateral Damage in 
Global Supply Chains: the Case of Vietnam’, 8 (4) Corporate Governance (2008), at 524 and $25. 
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Country-specific data also illustrate the impact of CSR codes of conduct in the re- 
lations between local suppliers and purchasing firms in the importing country. In a 
research project sponsored by the United Nations in Viet Nam, it was found that 
41% of the companies in the footwear, garment and seafood sectors defrayed each 
more than US$8000 on ‘certifications, annual audits and technical updates’ arising 
out of CSR demands.*’ In India, it has been argued that, by requiring compliance 
with CSR codes of conduct, purchasers in importing countries ‘are simply moving to 
those suppliers which fulfil some of their social and environmental criteria’.** A com- 
mentator has gone on to affirm that compliance with these standards, rather than im- 
proving the labour and environmental conditions of workers and stakeholders, 
‘squeeze(s) the already low margins of their suppliers’.*” 

The impact of CSR initiatives on international trade has also been addressed by 
the WTO Secretariat in a note prepared for the Committee of Sanitary and Phytosa- 
nitary Measures in the broader context of ‘private standards’.*° The WTO Secretariat 
took note of the growing number of private standards that have an effect on interna- 
tional trade on account of, inter alia, the ‘[g]rowing attention to “corporate social 
responsibility” and a drive by companies to minimize “reputational risks” ’.*1 The 
WTO Secretariat further observed that the trade impacts of private requirements 
‘relate to the cost of implementing schemes at firm or farm level and the cost of dem- 
onstrating compliance’. 

Along similar lines, the actual and potential negative effects of the proliferation of 
CSR codes of conduct have not passed unnoticed by businesses. For example, the 
Global Social Compliance Programme (GSCP), an initiative run by leading retailers 
and manufacturers, has been tasked with harmonizing the verification mechanisms 
created by the various codes of conduct worldwide. The GSCP’s chief objective is to 
eliminate duplications in audit results by implementing mutual recognition devices, 


37 See, Id. 

38 Chandra Bhusham, CSR in India (Strategic Planning Workshop Copenhagen Business School, 5-7 Sep- 
tember 2005), at 4; available at http://bdsnetwork.cbs.dk/publications/ChandraBhushan.pdf (visited 17 
November 2013). 

39 Id. 

40 ‘Private standards’ is a term used to define private initiatives that are required from suppliers along the 
supply chain. As such, reference to ‘standard’ is not used in the sense of the definition in Annex 1.2 to the 
TBT Agreement as a document laying down product characteristics or processes or production methods 
with which compliance is not mandatory. Thus, reference to ‘social standards’ or “CSR standards’ must be 
understood as private measures intended to be enforced or coerced by purchasing firms in their dealings 
with suppliers. 

41 Private Standards and the SPS Agreement: Note by the Secretariat, Committee on Sanitary and Phytosani- 
tary Measures, 24 January 2007, G/SPS/GEN/746, para 4. 

42. Ibid, para 14. The WTO Secretariat in particular noted the following substantive concerns in implement- 
ing private standards: (i) Multiplication of private standard schemes both within and between markets; 
(ii) ‘blurring’ of official SPS measures with private standards; (iii) relationship of private standards with 
the international standard-setting bodies; and (iv) scientific justification for certain PPM requirements. 
(Ibid, Table 2) As regard the implementation of verification mechanisms, the WTO Secretariat identified 
the following procedural concerns: (i) cost of third-party certification, particularly for small- and me- 
dium-sized enterprises and farmers in developing countries; (ii) requirements of some private schemes to 
use only specified certification bodies; (iii) lack of equivalence between schemes leading to repetition of 
certification audits; (iv) lack of recognition of certificates issued and/or lack of recognized certification 
bodies in developing countries. (Ibid, Table 2) 
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thereby adding clarity and consistency of the required labour standards, while reduc- 
ing auditing costs and time.** Another example is the Supplier Ethical Data Exchange 
(SEDEX), an initiative that ‘create[s] a common audit methodology and report for- 
mat’ aimed at harmonizing monitoring and auditing processes, in order to ‘ease the 
burden on suppliers facing multiple audits, questionnaires and certifications’.“* 

In short, to the extent that CSR codes of conduct present themselves as trade bar- 
riers, affected Members may query whether the WTO should take action in order to 
preserve the ‘balance of rights and obligations’* struck under the WTO covered 
agreements. Accordingly, the remainder of this article explores whether the WTO 
legal framework makes provision for the regulation of CSR codes of conduct, and 
whether the WTO is an appropriate forum to discuss the trade effects of CSR 
initiatives. 


Ill. CSR CODES OF CONDUCT AND THE LAW OF THE WTO 

This section deals with the question of whether WTO Members have assumed obli- 
gations under the TBT Agreement in respect of CSR codes of conduct. The analysis 
begins by addressing whether, as a general principle, measures of private entities 
may be subject to WTO law, before examining the ‘rule of responsibility’ provided 
for in Article 3 of the TBT Agreement as regards ‘technical regulations’ of ‘non- 
governmental bodies’. Specifically, this section analyses two issues critical to the rule 
of responsibility in Article 3, namely: whether ‘non-governmental bodies’ extend to 
private entities that act independently of the government; and whether CSR codes of 
conduct qualify as ‘technical regulations’. Finally, this section provides certain guide- 
lines as to the ‘reasonable measures’ Members must adopt under Article 3.1 of the 
TBT Agreement in respect of acts of non-governmental bodies. 


A. Private measures under WTO law 
As explained above, CSR codes of conduct are measures prepared, adopted, and im- 
plemented by private entities, in most cases on their own initiative and, at least for- 
mally, not required or induced by governments. In contrast, it is commonplace that 
‘the WTO covered agreements are international agreements between the WTO 


Members’ and that ‘the obligations embodied in them are binding only upon Mem- 


: 46 
bers and not upon private actors’. 


However, acts of private entities may in certain circumstances engage the respon- 
sibility of WTO Members. For instance, in an early dispute concerning private 


43 See, Global Social Compliance Programme: Objectives & Benefits, The Consumer Goods Forum; available 
at http://www.theconsumergoodsforum.com/2-wwedo/2.2-programmes/2.2.gscp.objectprincip.asp (vis- 
ited 17 November 2013). 

44 About SEDEX; available at http://www.sedexglobal.com/about-sedex/ (visited 17 November 2013). 
Some of the companies that have adhered to SEDEX include: Nestlé, Marks & Spencer, Bacardi, BBC, 
Hallmark, Adidas, Danone, Argos, Wedgwood, Hersheys, B&Q, Ann Summers, Pepsico, John Lewis, 
Naturesways Foods, Unilever, and Sainsbury’s. According to UNCTAD, more than 1282 suppliers had 
registered on the SEDEX platform by 2010. (See, Corporate Social Responsibility ..., supra note 17, at 15). 

45 Appellate Body Report, US—Shrimp, para 159. 

46 Panel Report, China—GOES, para 7.50. 
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crosssubsidization, a panel observed that the GATT does not concern itself with pri- 
vate actions that take place ‘independently of their governments’.*” In the circum- 
stances of that case, where the group of producers in question decided ‘voluntarily 
[to] tax[] themselves’, GATT disciplines would not apply; yet, where ‘some form of 
government action’ influences private acts, these may fall within the scope of the 
GATT.* Subsequent GATT panels have coalesced around the notion that private 
action may be subject to the provisions of the GATT provided that such action is 
‘dependent on Government action or intervention’.”” 

WTO panels and the Appellate Body have also assessed whether measures that 
are in principle private fall nevertheless within the scope of the WTO covered agree- 
ments. The panel in Japan—Film, for example, recognized the difficulty of ‘estab- 
lish[ing] bright-line rules’ to distinguish between private and public acts; and 
concluded that the issue of whether there is sufficient ‘government involvement’ is to 
be examined on a case-by-case basis.*° For its part, the Appellate Body in Korea— 
Beef observed that the fact that retailers are left with the choice of selling domestic or 
imported meat does not absolve the responding WTO Member from its responsibil- 
ity, as ‘[t]he legal necessity of making a choice was [] imposed by the [challenged 
Government] measure’.*' More recently, the Appellate Body has similarly found that 
decisions by private actors that ‘are induced or encouraged [] because of the incentives 
created by [the challenged] measure’, may not be deemed to be ‘“independent” of 
that measure’.” 

It seems that, insofar as a government measure induces or encourages a private 
party to act in a certain manner, this action—which is in principle private—may 
nonetheless be imputable to the WTO Member concerned. CSR codes of conduct, 
in contrast, are in most cases ‘voluntary’, private instruments designed to regulate the 
behaviours of the participants in the supply chain. Although as a general proposition 
WTO disciplines do not apply to private actions when they are independent of gov- 
ernment intervention, at least two WTO agreements appear to envisage the possibil- 
ity of attributing acts of “non-governmental bodies” to WTO Members even when 
there is no apparent connection between these acts and the government, namely: the 
SPS Agreement and the TBT Agreement. The SPS Agreement is irrelevant to assess- 
ing the human and labour rights elements of CSR codes of conduct since they clearly 
fall outside the definitional scope of SPS measures as prescribed in Annex A(1) to 
that agreement.** The enquiry therefore remains whether CSR codes of conduct fall 
within the regulatory scope of the TBT Agreement. 


47 Report on Subsidies, GATT Panel on Subsidies and State Trading, 23 March 1960, L/1160, para 12. 

48 See, Id. 

49 GATT Panel, EEC—Apples, L/6513, para 5.8, citing GATT Panel Report, Japan—Trade in Semi- 
Conductors, at 40. See also, Rex J. Zeladis, When do the Activities of Private Parties Trigger WTO Rules?, 10 
(2) Journal of International Economic Law (2007), at 340-344. 

50 See, Panel Report, Japan—Film, para 10.56. 

51 Appellate Body Report, Korea—Beef, para 146. 

52 Appellate Body Report, US—COOL, para 291. (original emphasis) 

53 Certain aspects of the legal analysis developed in this article may prove pertinent for the rule of responsi- 
bility provided for in Article 13 of the SPS Agreement, which mirrors Article 3 of the TBT Agreement. 
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B. CSR codes of conduct and the TBT agreement: the ‘Best-Effort’ clause 
The TBT Agreement contains disciplines for three different types of measures, 
namely: technical regulations (TRs); standards; and conformity assessment proced- 
ures (CAPs).** Standards are relevant within the framework of the TBT Agreement 
as they normally infuse and form the basis of TRs.°° Along similar lines, CAPs are 
procedures to check compliance with TRs.°° Consequently, ‘whether a measure is a 
‘technical regulation’ is a threshold issue because the outcome of this issue deter- 
mines whether the TBT Agreement is applicable’.>” 

In determining whether CSR codes of conduct qualify as TRs, the following ana- 
lysis sets out certain interpretative suggestions, some of which remain controversial 
in legal literature. These include: (i) whether the term ‘non-governmental body’ in 
Article 3.1 extends to private entities that act independently of the government; and 
(ii) whether CSR codes of conduct lay down processes and production methods 
(PPMs) and are mandatory within the meaning of Annex 1.1 to the TBT Agreement. 
The question of whether CSR codes of conduct qualify as standards under Article 4 
of, and Annex 1.2 to, the TBT Agreement has been addressed by other authors,** 
and is not the subject of this analysis. 


1. The ‘best-effort’ clause as a rule of responsibility 
Article 2 of the TBT Agreement lays down the obligations WTO Members have 
assumed in respect of TRs adopted by ‘central government bodies’.*” Yet, Article 3 
of the TBT Agreement concerns itself with TRs adopted by, inter alia, ‘non-govern- 
mental bodies’ as follows: 


With respect to their local government and non-governmental bodies within 
their territories: 


3.1 Members shall take such reasonable measures as may be available to them 
to ensure compliance by such bodies with the provisions of Article 2, with the 
exception of the obligation to notify as referred to in paragraphs 9.2 and 10.1 
of Article 2. 


54 The explanatory note to Annex 1.2 to the TBT Agreement states that ‘[t]his Agreement deals only with 
technical regulations, standards and conformity assessment procedures related to products or processes 
or production methods’. 

55 Article 4 of, and Annex 3 to, the TBT Agreement contain obligations on WTO Members in respect of 
the preparation, adoption, and application of standards. Annex 1.2 to the agreement provides for a defin- 
ition of ‘standard’. 

56 According to the definition of ‘CAP’ in Annex 1.3 to the TBT Agreement, a CAP may also be one that 
checks compliance with a standard. 

57 Appellate Body Report, EC—Asbestos, footnote 15 to para 59. See, also, Appellate Body Report, EC— 
Sardines, para 17S. 

58 See, for instance, James Mathis, ‘International Social and Environmental Production Standards; Should 
Corporate Social Responsibility Get a Slice of the WTO Pie’, in Jan-Herman Reestman et al. (eds), De 
regels en het spel (The Hague: TMC Asser Press, 2011) 245-259. 

59 Article 2 of the TBT Agreement is captioned ‘Preparation, Adoption and Application of Technical Regu- 
lations by Central Government Bodies’. 
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3.5 Members are fully responsible under this Agreement for the observance of 
all provisions of Article 2.°° 


It is worth dwelling upon this provision. The architects of the TBT Agreement 
were concerned with trade-restrictive TRs by local governments and non-govern- 
mental bodies, notably when such restrictions are inconsistent with Article 2 of the 
agreement.°' This seems to flow from the general recognition in Article 3.5 that 
‘Members are fully responsible [with respect to their non-governmental bodies] for 
the observance of the provisions of Article 2’. Moreover, Article 3.1 incorporated 
the so-called ‘best effort’ clause,” whereby Members committed themselves to 
‘tak[ing] such reasonable measures as may be available to them to ensure that non- 
governmental bodies... comply with the provisions of Article 2’. During the Uruguay 
Round negotiations, the GATT Secretariat noted that the aim of the ‘best-effort’ 
clause ‘is to ensure that [non-governmental] bodies comply with the basic obliga- 
tions of the Agreement while taking into account the fact that only central govern- 
ments have accepted obligations under the Agreement’.©° 

Evidently, the rule of responsibility in Article 3.5 does not entail that WTO Mem- 
bers are ‘fully responsible’ for acts of non-governmental bodies in the same way as 
they are for TRs adopted by central government bodies. Article 3.1 appears to lessen 
the force of the rule of responsibility by requiring that Members ‘take such reason- 
able measures’ to ensure compliance by non-governmental bodies with Article 2 of 
the TBT Agreement. As one commentator has pointed out, the ‘best-effort’ clause in 
Article 3 ‘strikes a balance between, on the one hand, the fact that Members need 
some flexibility in dealing with certain sub-central entities and, on the other hand, 
the need to ensure that Members do not escape responsibility for acts done by these 
entities’.°* 

Consequently, the interplay between Articles 3.1 and 3.5 suggests that the respon- 
sibility of WTO Members for TRs of non-governmental bodies hinges upon the tak- 
ing of ‘such reasonable measures as may be available to them to ensure’ that acts of 
such bodies comply with Article 2.°° If a WTO Member takes ‘such reasonable 


60 A similar formulation with respect to CAPs is found in Articles 7.5 and 8.1, and with respect to standards, 
in Article 4.1 of the TBT Agreement. 

61 See, Draft Minutes of the Meeting Held on 19 September 1989, GATT Committee on Technical Barriers to 
Trade, TBT/W/131, 13 November 1989. 

62 During the Uruguay Round, negotiators coined the provision that WTO Members must ‘take such rea- 
sonable measures as may be available to them’ as the ‘best effort’ clause. It was also referred to as ‘best en- 
deavour’ or ‘second level’ obligations. See, for instance, Minutes of the Meeting Held on 16 June 1989, 
Committee on Technical Barriers to Trade, TBT/M/31, 18 August 1989, para 14. 

63 Agreement on Technical Barriers to Trade: Aspects of the Agreement Proposed for Negotiation; Note by the Sec- 
retariat, Negotiating Group on MTN Agreements and Arrangements, MTN.GNG/NG8/W/25, 26 Feb- 
ruary 1988, at 3. 

64 Ludivine Tamiotti, ‘Article 3 TBT’, in Rudiger Wolfrum et al. (eds), WTO - Technical Barriers and SPS 
Measures (Leiden/Boston: Martinus Nijhoff Publishers, 2007) 237. 

65 This interpretation of the ‘best-effort’ clause in Article 3 of the TBT Agreement is borne out by the inter- 
pretation of a similar ‘best-effort’ clause in Article XXIV:12 of the GATT 1994. This provision establishes 
that ‘[e]ach contracting party shall take such reasonable measures is may be available to it to ensure the 
observance of the provisions of this Agreement by regional and local governments and authorities within 
its territories’. The GATT panel in Canada—Gold Coins observed that Article XXIV:12 ‘qualiffies] the 
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measures’, and yet a TR of a non-governmental body does not comply with Article 
2, the resulting inconsistencies would not engage the responsibility of the Member 
concerned. Conversely, if a WTO Member does not take ‘such reasonable measures’, 
it would be responsible for the inconsistencies of a TR of a non-governmental body 
with Article 2 of the TBT Agreement. 


2. The meaning of ‘non-government body’ in the ‘best-effort’ clause 

The question hence becomes what the term ‘non-governmental body’ means under 
Article 3 and whether it encompasses private entities that are unrelated to the gov- 
ernment. The appropriate point of departure is in the TBT Agreement itself, which 
in Annex 1.8 defines a ‘non-governmental body’ as a ‘[b]ody other than a central 
government body or a local government body, including a non-governmental body 
which has legal power to enforce a technical regulation’. Some may argue that, be- 
cause the drafters of the TBT Agreement laid stress on those bodies with ‘legal 
power to enforce a technical regulation’, the notion of ‘non-governmental body’ 
should be restricted to those that bear some degree of relationship with the govern- 
ment in the form of bestowal of enforcement powers.” 

However, restricting the notion of ‘non-governmental body’ to bodies with dele- 
gated enforcement powers or with some relationship with the government appears 
to be at odds with a holistic interpretation of the term. When parsed into its two 
elements, Annex 1.8 to the TBT Agreement provides for a general definition of ‘non- 
governmental body’ as such—a body other than a central government body or a 
local government body—followed by a species of a non-governmental body—one 
which has the legal power to enforce a TR. The general definition and the species of 
a non-governmental body are linked by the word ‘including’, which reveals that a 
non-governmental body with the legal power to enforce TRs is merely an example 
of, does not exhaust, the universe of bodies that fall within the scope of Annex 
1.8.°7 


basic obligation to ensure the observance of the General Agreement by regional and local government 
authorities [] and that this qualification applied to Canada’s obligation under Article III:2 in respect of 
measures taken by the Province of Ontario’. The panel further observed that ‘Article XXIV:12 does not 
limit the applicability of the provisions of the General Agreement but merely limits the obligations of fed- 
eral States to secure their implementation’. (GATT Panel Report, Canada—Gold Coins, paras 53 
and 64.) 

66 See, Jan Bohanes and Iain Sandford, The (Un)tapped Potential of WTO Rules to Discipline Private Trade- 
Restrictive Conduct (Geneva: Society of International Economic Law, Inaugural Conference,15-17 July 
2008, Working Paper No. 56/08), at 19. 

67 The Appellate Body has on various occasions understood the word ‘include’, albeit in the context of other 
covered agreements, to mean that ‘the examples [that follow this word] do not constitute a closed list’. 
See, Appellate Body Report, Canada—Feed-In Tariff Program, para 5.22. See also Appellate Body Report, 
US—Upland Cotton, para 615. As importantly, in the context of Article 1.1(a)(1)(i) of the SCM Agree- 
ment, the Appellate Body has observed that the examples of ‘direct transfer of funds’ laid down in that 
provision ‘are preceded by the abbreviation “e.g.”, [which] indicates that they are cited as examples of 
transactions falling within the scope of Article 1.1(a)(1)(i). These examples, which are illustrative, do not 
exhaust the class of conduct captured by subparagraph (i)’. The Appellate Body further noted that these 
‘examples nevertheless provide [] an indication of the types of transactions intended to be covered by the 
more general reference to “direct transfer of funds” ’. According to the Appellate Body, therefore, ex- 
amples provide an indication of what may fall within the term, but do not narrow its scope. See, Appellate 
Body Report, US—Large Civil Aircraft (Second Complaint), para 615. 
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In addition, where the drafters of the TBT Agreement intended to limit the scope 
of the term ‘non-governmental body’ they explicitly did so. For instance, Articles 
10.1.1 and 10.1.3 requires the establishment of ‘enquiry points’ through which WTO 
Members must respond to any concerns arising out of TRs and CAPs adopted by 
inter alia ‘non-governmental bodies which have legal power to enforce a technical 
regulation’. Hence, the explicit reference to a specific class of non-governmental 
bodies in these provisions lends contextual support to the proposition that the term 
‘non-governmental body’ is broad in scope; and, unless otherwise specified in a par- 
ticular provision, it encompasses all bodies, including private entities, not forming 
part of the government, irrespective of whether such bodies are linked to, or act inde- 
pendently of, a public authority. 

The negotiating history of the TBT Agreement also weighs in favour of this inter- 
pretation. In 1985, a year before the start of the Uruguay Round, the European Eco- 
nomic Community (EEC) expressed concern over ‘the present imbalance in 
obligations under the TBT Agreement’, between those Members in which the adop- 
tion of TRs was highly centralized and those where central governments had ‘limited 
responsibilities’ in respect of TRs. In particular, the EEC observed that: 


...the activity of private standards organisations is becoming increasingly im- 
portant, as a number of governments are reducing their direct involvement in 
the formulation of technical regulations. It therefore seems appropriate to en- 
sure that Parties effectively carry out their responsibility to ensure similar levels 
of transparency and non-discrimination in the private and public sector. In the 
past, it has been difficult for Parties to assess how well other Parties are fulfill- 


ing these obligations.” 


Following the initiation of negotiations in the Uruguay Round, the EEC proposed 
to include a code of conduct in the TBT Agreement to which independent non- 
governmental entities involved in the development of standards and TRs would volun- 
tarily adhere. The EEC noted that ‘[s]tandards (and technical regulations) (sic) drawn 
up by non-governmental bodies can, when used on a nation-wide basis, in practice cre- 
ate barriers to trade as serious as if they were technical regulations drawn up by central 
government bodies’.”° Similarly, the USA observed that ‘it was important to recognize 
the private and independent status of non-governmental bodies’.”' India, for its part, 
agreed that the purpose of the ‘best-effort’ clause is to render WTO Members respon- 
sible for acts of private bodies that act independently of the government. In particular, 


68 It is pertinent to recall the Appellate Body’s statement, albeit in the context of Article 1.1(a)(1) (iv) of the 
SCM Agreement, to the effect that ‘the term “private body” describes something that is not “a govern- 
ment or any public body”’ and that ‘the term “private body” is [] any entity that is neither a government 
in the narrow sense nor a public body’. See, Appellate Body Report, US—Anti-Dumping and Countervail- 
ing Measures (China), para 291. 

69 Second Three-Year Review of the Operation and Implementation of the Agreement, Committee on Technical 
Barriers to Trade, TBT/23, 13 November 1985, at 1. 

70 A Code of Good Practice for Non-Governmental Bodies in the Agreement on Technical Barriers to Trade: Com- 
munication from the European Communities, MTN.GNG/NG8/W/31 and TBT/W/110, 8 July 1988, at 1. 

71 Minutes of the Meeting held on 13 September 1988, Committee on Technical Barriers to Trade, TBT/ 
M/29, 23 December 1988, para 41. 
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it noted that ‘[i]n some cases, even though these are not national standards, their wide 
adoption by the local industry gives them status similar to that of national standards’ 
and, therefore, ‘it is essential that voluntary standards covering products of trade signifi- 
cance are also notified’.”” It therefore seems that at least some prominent WTO Mem- 
bers conceived of ‘non-governmental bodies’ as those bodies that are non- 
governmental in nature and act independently of the government.’? 

Admittedly, accepting that the rule of responsibility in Article 3.1 of the TBT 
Agreement extends to acts of private parties that are unrelated to the government 
may be difficult to reconcile with the reality of international trade. If a retailer that re- 
quires suppliers to comply with certain TRs has its headquarters in one country, but 
has established its retail stores in several others: which of these is the WTO Member 
that must take ‘such reasonable measures’ to ensure that the TRs of this trans- 
national retailer is compliant with Article 2 of the TBT Agreement? Is it the country 
where the headquarters are located, or each of the countries where the transnational 
retailer has established its stores? In this respect, the chapeau of Article 3 states that 
WTO Members are responsible for observing Article 2 of non-governmental bodies 
‘within their territories’. Thus, one could argue that, to the extent that a TR is pre- 
pared and adopted in one country and applied in several others, all such countries 
would potentially be responsible for the observance by a non-governmental body of 
the obligations of Article 2. Another approach would be to consider that it is primar- 
ily the WTO Member within which the retailer has established its stores—which is 
ultimately the importing market where the trade restrictions take place—that is re- 
sponsible for the observance by the retailer of Article 2 of the TBT Agreement. 
While these interpretations may be viable approaches, they are not without difficul- 
ties in view of present-day global supply chains. 


3. CSR codes of conduct as TRs 


In addition, a CSR code of conduct may turn on the rule of responsibility in Article 
3 of the TBT Agreement only if it qualifies as a TR. In this connection, Annex 1.1 to 
the agreement defines a TR as a: 


Document which lays down product characteristics or their related processes 
and production methods, including the applicable administrative provisions, 


72 Communication from India, Negotiating Group on MTN Agreements and Arrangements, MTN.GNG/ 
NG8/W/9, 30 September 1987, at 3. 

73 The proposed interpretation of the ‘best-effort’ clause—as extending to acts of non-governmental bodies 
that act independently of the government—is consistent with the Articles on Responsibility of States for 
Internationally Wrongful Acts (the ‘ILC Articles on International Responsibility’), adopted by the United 
Nations International Law Commission at its fifty-third session in 2001. Although Articles 4 through 11 
seem to exclude the possibility of attributing acts of independent individuals to a State, Article 55 estab- 
lishes that these rules ‘do not apply where [] the content or implementation of the international responsi- 
bility of a State are governed by special rules of international law’. (See, Olivier de Frouville, ‘Attribution 
of Conduct to the State: Private Individuals’, in James Crawford et al. (eds), The Law of International 
Responsibility (Oxford: Oxford University Press, 2010) 257-280; and Bruno Simma and Dirk Pulkowski, 
Leges Speciales and Self-Contained Regimes, in ibid, at 139-164). In this respect, the ‘best-effort’ clause in 
Article 3 of the TBT Agreement is to be considered as a ‘special rule of international law’ with respect to 
the content of international responsibility regarding acts of non-governmental bodies. 
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with which compliance is mandatory. It may also include or deal exclusively 
with terminology, symbols, packaging, marking or labelling requirements as 
they apply to a product, process or production method. 


As the Appellate Body has explained, a TR is a document that: (i) applies to an 
identifiable product or group of products; (ii) lays down one or more product char- 
acteristics or PPMs; and (iii) is mandatory.”* 


Identifiable product or group of products. The first element of the definition of “TR’ 
relates to whether the measure at issue applies to an identifiable, although not neces- 
sarily identified, product or group of products.’”* The rationale for this requirement 
lies in the fact that ‘[o]therwise, enforcement of the regulation will, in practical 
terms, be impossible’.’”° Usually, CSR codes of conduct do not single out the specific 
products on which their disciplines are to be applied. However, it is important to note 
that the word ‘identifiable’ does not have a limiting effect in quantitative terms. In 
EC—Asbestos, the measure at issue was related to a ban on products containing as- 
bestos. While the measure did not identify the specific products to be covered, the 
Appellate Body concluded that the measure at issue envisaged an identifiable group 
of products, that is, all products containing asbestos.’’ In much the same way, CSR 
codes of conduct contain prohibitions on all products that are made under impermis- 
sible labour standards. Thus, products may be ‘identifiable’ even in circumstances in 
which a CSR code of conduct applies to all products. 


Product characteristics or processes and production methods. In addition to applying 
to identifiable products, TRs must lay down product characteristics or PPMs. In this 
connection, CSR codes of conduct require that suppliers along the supply chain 
comply with a number of labour rights. Yet, whether a product has been made under 
reproachable labour conditions is unlikely to be reflected, traceable, or detectable in 
the end product. This raises the (highly debated) issue of whether a document that 
prescribes compliance with PPMs that are not detectable in the end product— 
known as ‘unincorporated PPMs’’*—may qualify as a PPM for purposes of Annex 
LT; 

The definition of TR in Annex 1.1 to the TBT Agreement consists of two sen- 
tences. The first establishes that a TR is a ‘[d]ocument which lays down product 
characteristics or their related processes and production methods’. The second sentence 
extends the concept of TR to ‘terminology, symbols, packaging, marking or labelling 


74 See, Appellate Body Report, EC—Sardines, para 176. See, also, Appellate Body Report, EC—Asbestos, 
paras 66-70. 

75 As the Appellate Body has suggested, ‘there may be perfectly sound administrative reasons for formulat- 
ing a “technical regulation” in a way that does not expressly identify products by name, but simply makes 
them identifiable’. See, Appellate Body Report, EC—Asbestos, para 70. 

76 Id. 

77 Appellate Body Report, EC—Asbestos, para 72. 

78 The term ‘unincorporated PPM’ is borrowed from the analysis of PPMs in WTO law by Christiane R. 
Conrad in Processes and Production Methods (PPMs) in WTO Law (Cambridge: Cambridge University 
Press, 2011). Another recurrent term is ‘non-product-related PPMs’, although it may be misleading since 
PPMs always have some degree of relationship with the product. 
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requirements as they apply to a product, process or production method’. Although both 
sentences refer to PPMs, the salient difference is that the first sentence contains the 
words ‘their related’ PPMs, whereas the second contains the words ‘as they apply to 
a’ PPM. It is often argued that the use of the term ‘their related’ in the first sentence, 
but not in the second, suggests that the former only envisages those PPMs that are 
incorporated” or detectable®° in the end product.* In contrast, the absence of ‘their 
related’ in the second sentence indicates that a measure may be characterized as a 
TR if it contains terminology, symbols, packaging, marking, or labelling requirements 
in respect of PPMs, regardless of whether they are incorporated or not in the final 
product.* 

The debate as to whether unincorporated PPMs may fall within the definition of 
‘TR’ in Annex 1.1 has been only partially resolved by the panel in US—Tuna II 
(Mexico). In that dispute, the measure consisted of a requirement to comply with 
certain tracking procedures to ensure that dolphins were not killed or seriously 
injured, as a condition for tuna products to carry a ‘dolphin-safe’ label. Evidently, the 
measure dealt with a side effect of tuna harvests, that is, the possible harm to dol- 
phins. The fact that dolphins are, or are not, harmed in the harvesting of tuna in no 
way conditions the physical or chemical composition of the end product and, as 
such, the ‘dolphin-safe’ labelling requirement imposed by the USA was an unincor- 
porated PPM. The panel in that dispute relied on the wording of the second sentence 
of the definition of ‘TR’ in Annex 1.1, observing that ‘the subject-matter of a tech- 
nical regulation may be “confined”...to one of the elements enumerated in the se- 
cond sentence, including “labelling requirements”, “as they apply to a product, 
process or production method”’.*? The panel thus suggested that unincorporated 
PPMs may fall within the scope of the second sentence whenever the measure at 
issue deals with terminology, symbols, packaging, marking, or labelling requirements. 
Hence, when a CSR code of conduct allows for the use of a certain label upon show- 
ing compliance with labour rights in the production of a good—such as the FAIR- 
TRADE mark**—the code could fall within the second sentence of Annex 1.1 and, 
thus, meet the second criterion for TRs. 


79 See, ibid, at 378. 

80 See, Dispute Settlement, 3.10, Technical Barriers to Trade, United Nations Conference on Trade and Devel- 
opment (UNCTAD, 2003), at 9. 

81 See, for instance, Arthur Appleton, Supermarkets Labels and the TBT Agreement: ‘Mind the GAP’ (Business 
Law Brief, No. IV-1, October 2007). 

82 See, Arthur Appleton, ‘The Agreement on Technical Barriers to Trade’, in Patrick FJ. Marcrory et al., 
The World Trade Organization: Legal, Economic and Political Analysis (New York: Springer, 2005) 382. 

83 Panel Report, US—Tuna II (Mexico), para 7.73. As Professor Joost Pauwelyn puts it, the panel’s reason- 
ing concerning unincorporated PPMs suggests that ‘what matters is whether a label or regulation “applies 
to” a “product” ’. In contrast, ‘[w]hat does not matter, at least not at this stage of setting the scope of the 
TBT Agreement... is the reason or purpose of the label or regulation (i.e. whether it regulates something 
physically in the product or how the product was produced)’. See, Joost Pauwelyn, Tuna: The end of the 
PPM distinction? The rise of international standards?; available at http://worldtradelaw.typepad.com/ielp 
blog/2012/05/tuna-the-end-of-the-ppm-distinction-the-rise-of-international-standards.html (visited 17 
November 2013). 

84 See, The FAIRTRADE Mark; available at http://www. fairtrade.org.uk/what_is_fairtrade/fairtrade_certifi 
cation_and_the_fairtrade_mark/the_fairtrade_mark.aspx (visited 17 November 2013). 
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Yet, the panel in US—Tuna II (Mexico) expressly declined to rule on whether un- 
incorporated PPMs may also fall within the first sentence of Annex 1.1.°° Academic 
literature, in contrast, has discussed this issue for several years. For instance, Profes- 
sor Joel P. Trachman has highlighted the difficulty of finding an answer to this ques- 
tion, noting that ‘[w]hether PPMs regulations generally are included in the 
definition of technical regulations depends on how one reads “characteristics” of the 
product and “their related process and production methods” ’.°° Similarly, Professors 
Peter Van de Bossche, Denise Prévost, and Mariélle Matthee have pointed out that 
this issue ‘is a subject of much debate”*’; yet, these authors consider that ‘[t]he defin- 
itions in Annex 1, paragraphs 1 to 3, seem to indicate that technical regulations, 
standards and conformity assessment procedures relating to [unincorporated PPMs] 
do not fall within the scope of application of the TBT Agreement’.* 

The negotiating history also exhibits differing views on whether product-related 
PPMs in Annex 1.1 to the TBT Agreement extend to those PPMs that do not leave 
a trace in the final product. Certain countries viewed the definition in the first 
sentence of Annex 1.1 as not including ‘all kinds of PPMs, but only those that [are] 
necessary to ensure certain legitimate objectives of quality in the final product such 
as its strength, purity or safety’. For these participants, ‘[a] PPM that [does] not 
have any direct effect on the quality or the final characteristics of a product [] would 
[] not be covered’.*° At the same time, at least another negotiating country observed 
that the ‘use of PPM-based measures should be viewed in a larger context’ including 
those PPMs ‘related to concepts such as protection of environment, social order, and 
workers’ health and safety’.”° 

Against this background, there are at least two considerations that call into ques- 
tion the view that ‘product-related PPMs’ extend only to those that are incorporated 
or detectable in the final product. First, this approach fails to explain what kind of 
PPMs could be ‘detectable’ or ‘incorporated’ without this becoming a product char- 
acteristic in its own right. Put differently, if it is possible to detect or trace a PPM in 
the final product, one could equally consider that this detectable trait is a ‘product 


85 See, Panel Report, US—Tuna II (Mexico), para 7.79. 

86 Professor Trachtman goes on to ask himself: ‘[i]s the prescription for ‘their related’ [PPMs] a reference 
to PPMs that have a physical relation to the products? If so, do only PPM regulations that have a physical 
impact on the product constitute technical regulations covered by the TBT Agreement? Or does this def- 
inition refer to PPMs that relate to the production of the said product (even without any physical impact 
on the product), as opposed to policy considerations that are general and that are not concerned specific- 
ally with the production or process of any specific products, such as a distinction between imports that 
come from members that have family allowances programmes and those who do not)?’. See Joel P. 
Trachtman, The International Economic Law Revolution and the Right to Regulate, (London: Cameron 
May, 2006) 139. 

87 Peter Van den Bossche, Denise Prévost, and Mariélle Matthee, WTO Rules on Technical Barriers to Trade, 
(Maastricht Working Papers Faculty of Law, 2005/6) at 7. 

88 Id. 

89 Negotiating History of the Coverage of the Agreement on Technical Barriers to Trade with regard to Labelling 
Requirements, Voluntary Standards and Processes and Production Methods Unrelated to Product Characteris- 
tics, Committee on Technical Barriers to Trade, Note by the Secretariat, G/TBT/W11, 29 August 1995, 
para 131. 

90 Ibid, para 132. 


PLOT ‘97 YouR UO Aresqry AjsJoAuy) SuIsH SunyD [euoNeN J /S10°s;euinolpiojxo'jarly/:dyy wo papeojumog 


CSR, Human Rights and the WTO + 911 


characteristic’, thus blurring the distinction as between PPMs and product character- 
istics in the first sentence of Annex 1.1.7! 

Second, the term ‘their related’ in Annex 1.1 seems to refer to those PPMs that 
are ‘directly connected” to the product in question. A PPM directly connected to a 
product may be one that, even if not detectable in the final product, is directly 
involved in producing a good. It could be argued that a more sophisticated consumer 
has emerged, expressing concern over and making choices on the basis of the ‘back- 
ground’ of the product.”* For this growing market, a product is inseparable from the 
intrinsic social standards to which workers and other stakeholders were subjected 
along the supply chain. This class of consumers may systematically refuse to pur- 
chase products fraught with human rights violations and may actually organize boy- 
cotts against their marketing and sale.”* Consequently, the fact that human rights 
violations along the supply chain are not detectable in the end product does not de- 
tract from the proposition that such wrongdoings are directly connected to the prod- 
uct itself. 

But may all human and labour rights violations be considered as directly con- 
nected to the product? On some occasions, the response to this question may be 
straightforward. This is the case of illegal child labour, as the hands of a child forced 
to work in a factory are those that shape and bring the product into existence. In 
these circumstances, it may be argued that the use of child labour is directly con- 
nected to the product itself. At the same time, it is more debatable whether the viola- 
tions of such rights as collective bargaining, workers’ freedom of association or the 
rights of indigenous communities where factories operate, are directly connected to 
the product. While forming part of a broader category of PPMs, it is unlikely that the 
violation of such rights is directly connected to the product itself. 

In brief, this analysis submits that the use of the term ‘their related processes and 
production methods’ in the first sentence of Annex 1.1 is not confined to such PPMs 
being detectable in the final product. Rather, a PPM falls within the first sentence of 
Annex 1.1 to the TBT Agreement when there is a “direct connection’ between the 
product and the PPM, which may, but need not, be detectable. Had the drafters of 
the TBT Agreement wished to limit such PPMs to their being detectable in the final 
product, they could have used different wording to express so, as indeed other 


91 This would run counter to the principle of effet utile the Appellate Body has recognized, according to 
which ‘a treaty interpreter is not free to adopt a meaning that would reduce parts of a treaty to redun- 
dancy or inutility’. See, Appellate Body Report, Canada—Dairy, para 133. 

92. In this respect, it is pertinent to recall the Appellate Body’s understanding of the term ‘relating to’ in the 
context of Article XX(g) of the GATT 1994 as ‘directly connected’. See Appellate Body Report, US— 
Shrimp, para 73. 

93 See, Yuan-Shuh Lii, ‘The Effect of Corporate Social Responsibility (CSR) Initiatives on Consumers’ Iden- 
tification with Companies’, 5 (5) African Journal of Business Management (2011), at 1642-1649. See, 
also, Line Schmeltz, ‘Consumer-oriented CSR Communication: Focusing on Ability or Morality?’, 17 (1) 
Corporate Communications (2012), at 44 and 45. 

94 Debora L. Spar, Hitting the Wall: Nike and International Labor Practices (Cambridge MA: Harvard Busi- 
ness School, 2002); available at http://www.hbsp.harvard.edu (visited 17 November 2013). 
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alternative words were explored during negotiations.”° At any rate, the interpretation 
of ‘their related’ PPMs in the first sentence of Annex 1.1 requires further clarification 
by the WTO adjudicatory bodies in future disputes. 


Are CSR codes of conduct mandatory? In addition, a measure must be ‘mandatory’ 
in order to qualify as a TR under Annex 1.1 to the TBT Agreement. This issue arose 
quite prominently in US—Tuna II (Mexico), where the panel and the Appellate 
Body were confronted with a measure that only prohibited the placing of the ‘dol- 
phin-safe’ label on, but not the marketing of, tuna products that failed to comply 
with the ‘dolphin-safe’ requirements. The Appellate Body considered that a measure 
is mandatory for purposes of Annex 1.1 to the TBT Agreement if it is ‘obligatory in 
consequence of a command, compulsory or “being obligatory” ’.”° Moreover, that a 
measure is framed as formally voluntary is not dispositive of whether it is in fact vol- 
untary. Rather, a case-specific analysis must be made in respect of ‘the characteristics 
of the measure at issue and the circumstances of the case’.”” 

The ‘dolphin-safe’ labelling requirement in US—Tuna II (Mexico) is, at least in its 
form, different from CSR codes of conduct in that the former is an official measure 
adopted by the US Government aimed at setting out the conditions for bearing such 
a label. In contrast, CSR codes of conduct are ‘voluntary’ undertakings by corpor- 
ations in the importing country aimed at regulating their business behaviour, as well 
as that of their suppliers.”® Whether by contrition or attrition, or even as a response 
to an erosion of their corporate reputations, firms have adhered to these initiatives as 
a result of their own will. 

However, it may be contended that having the ‘choice’ to apply CSR codes of 
conduct to suppliers along the supply chain is not dispositive of whether such codes 
are mandatory or voluntary. Once that choice is made, firms insert in commercial 
contracts a clause that requires their suppliers to comply with the prescriptions of 
their codes of conduct as a condition of transacting business. What is more, CSR 
codes of conduct most often establish consequences for non-compliance. Nike, GAP, 
and Adidas, for example, render compliance with their respective codes of conduct 
a condition for ‘doing business’ and, if a supplier is found to be in violation of 
the code, they may terminate existing contracts.” Along similar lines, the Swiss 
clothing conglomerate Deichmann states in its code of conduct that ‘[i]f repeated 


95 For instance, it was discussed whether to restrict the scope of PPMs in Annex 1.1 as follows: ‘insofar as 
they are necessary to achieve the required characteristics of a product’. This and other alternative sugges- 
tions were finally dropped. See, Negotiating History of the Coverage..., supra note 89, para 131. 

96 Appellate Body Report, US—Tuna II (Mexico), para 184. 

97 Id. See, also, Panel Report, EC—Trademarks and Geographical Indications (Australia), para 7.453. 

98 See, Ralitza Nikolaeva and Marta Bicho, “The Role of Institutional and Reputational Factors in the Volun- 
tary Adoption of Corporate Social Responsibility Reporting Standards’, 39 (1) Journal of Business Ethics 
(2011), at 136-157. 

99 See, Corporate Social Responsibility; Engaging our Stakeholders, Adidas Group; available at http://www.adi- 
das-group.com/media/filer_public/2013/07/31/human_rights_responsible_business_practices_qa_ju- 
ly_2011_en.pdf (visited 17 November 2013). See, also, Sustainable Business at Nike, Inc.; available at 
http://nikeinc.com/pages/responsibility (visited 17 November 2013). 
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violations are established...it is our duty to terminate the cooperation with this 
supplier’.’°° 

As long ago as 1923 Professor Robert L. Hale had already discussed the implica- 
tions of private coercion, which ‘affect[s] the distribution of income and the direc- 
tion of economic activities’.'°' Professor Hale observed that even in circumstances 
where ‘there is no explicit legal requirement that one enter into any particular trans- 
action, one’s freedom to decline to do so is nevertheless circumscribed’. The fact 
that an entity ‘exercised a choice does not indicate lack of compulsion’, as this 
‘choice’ is made with a view to averting ‘the threat of something worse—threats 
which impinge with unequal weight on different members of society’.’”* 

In this respect, exporting countries may argue that CSR codes of conduct are, in 
fact, mandatory when producers in third countries feel coerced to comply with a 
CSR code of conduct of an importing country’s firm. The ‘threat’ of which 
Professor Hale speaks is that failure to comply with CSR prescriptions would bring 
about losing market share in the importing country. This is aggravated when a 
supplier that is a major producer in the exporting country is unable to meet the 
CSR requirements of a dominant purchaser in the importing market; there, the ex- 
porting country as a whole may largely be driven off the market of the importing 
country. 

The WTO Secretariat has also recognized the coercive effects of private require- 


ments, noting that: 


Where a small number of...retailers account for a high proportion of... sales, 
the options for suppliers who do not participate in either an individual or col- 
lective retailer scheme can be considerably reduced. Furthermore, the retailer 
scheme may be de facto applied as the industry norm by all actors in the sup- 
ply chain. Thus the choice of whether or not to comply with a voluntary stand- 
ard becomes a choice between compliance or exit from the market. In this 
way, the distinction between private voluntary standards and mandatory ‘offi- 
cial’ or ‘public’ requirements can blur.'°° 


100 Code of Conduct (Deichmann), at 3 and 7; available at http://www.deichmann.com/PT/pt/corp/ 
downloads/_de_en_code_of_conduct.pdf (visited 17 November 2013). See, also, Code of Conduct 
(Bugatti Shoes); available at http:/ /bugatti-shoes.com/en/footer/company/code-of-conduct.html (vis- 
ited 17 November 2013). 

101 Robert L. Hale, ‘Coercion and Distribution in a Supposedly Non-Coercive State’, 38 (3) Political Sci- 
ence Quarterly (1923), at 470. 

102 Robert L. Hale, ‘Bargaining, Duress and Economic Liberty’, 43 (5) Columbia Law Review (1943), at 606. 

103 Id. 

104 See, Ujal Singh Bhatia, ‘The Globalization of Supply Chains — Policy Challenges for Developing Coun- 
tries’, in Deborah K. Elms and Patrick Low (eds), Global Value Chains in a Changing World (Geneva: 
WTO-Fung Global Institute-Temasek Foundation Centre for Trade & Negotiations, 2013) 316 and 
319. 

105 Private Standards and the SPS Agreement:..., supra note 41, para 9; See also, Private Voluntary Standards 
within the WTO Multilateral Framework: Communication from the United Kingdom, Committee on Sani- 
tary and Phytosanitary Measures, G/SPS/GEN/802, 9 October 2007, para 17(vi), and Annex thereto. 
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The issue thus remains whether, as an interpretative matter, the term ‘manda- 
tory’ is confined to de jure situations or it also encompasses a de facto dimension. 
Some may argue that an interpreter must pierce the formal aspect of a measure and 
enquire into the actual effects of CSR codes of conduct on the market of the import- 
ing country. Supporters of this approach may rely upon the Appellate Body’s state- 
ment that the analysis of ‘mandatory’ in Annex 1.1 requires assessing not only ‘the 
characteristics of the measure at issue’ but also ‘the circumstances of the case’.’”° 
Others may object to extending the word ‘mandatory’ to de facto scenarios as 
this would erroneously suggest that even the routine dictates of the marketplace—by 
which economic operators abide everyday—may qualify as ‘mandatory’ require- 
ments. 

In brief, the task of characterizing CSR codes of conduct as TRs within the mean- 
ing of the TBT Agreement is a complex one, and involves challenging entrenched 
understandings of Annex 1.1. Yet, as explained above, the contours of the definitional 
elements are not fully delimited and require further clarification by the jurisprudence 
of the WTO Dispute Settlement Body. 


4. To take ‘such reasonable measures as may be available’ 

As outlined earlier, measures of non-governmental bodies may not be attributable to 
WTO Members insofar as they ‘take such reasonable measures as may be available’ 
to them to ensure that these bodies comply with the provisions of Article 2 of the 
TBT Agreement. The Appellate Body has understood, albeit in a different context, 
that the word ‘measure’ means ‘any act or omission attributable to a WTO Mem- 
ber’.'°” The term ‘reasonable’ has in turn been interpreted as ‘impl[ying] a degree of 
flexibility that involves consideration of all of the circumstances of a particular 
case’, °° thus entailing that ‘[w]hat is “reasonable” in one set of circumstances may 
prove to be less than ‘reasonable’ in different circumstances’.'°” 

Moreover, the ‘best effort’ clause in Article 3 of the TBT Agreement confines ‘rea- 
sonable measures’ to those that may be ‘available’ to WTO Members. In the context 
of other WTO provisions, several panels and the Appellate Body have discussed 
whether a measure is ‘reasonably available’, concluding that ‘[a]n alternative measure 
may be found not to be “reasonably available” where it is merely theoretical in na- 
ture, for instance, where the responding party is not capable of taking it, or where 


106 Appellate Body Report, US—Tuna II (Mexico), para 184. 

107 Appellate Body Report, US—Corrosion-Resistant Steel Sunset Review, para 81. 

108 Appellate Body Report, US—Hot-Rolled Steel, para 84. The panel in Mexico—Telecoms built upon this 
interpretation to note that ‘[t]he ordinary meaning of the word “reasonable” suggests something that is 
“not irrational, absurd or ridiculous”. Defined positively, reasonable can be defined as something “of 
such an amount, size, number, etc., as is judged to be appropriate or suitable to the circumstances or pur- 
pose”’. See, Panel Report, Mexico—Telecoms, para 7.182. Along similar lines, the Arbitrator in China— 
GOES (Article 21.3(c)) interpreted ‘reasonable’ in Article 21.3(c) of the Dispute Settlement Understand- 
ing as ‘including “the notions of flexibility and balance”, in a manner that allows for account to be taken 
of the particular circumstances of each case’. For him, “all flexibilities within the legal system of an imple- 
menting Member must be employed in the implementation process’. See, Award of the Arbitrator, 
China—GOES (Article 21.3(c)), para 3.46. 

109 Id. 
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the measure imposes an undue burden on that Member, such as “prohibitive costs or 
substantial technical difficulties” ’.''° 

The question that arises is what ‘reasonable measures’ WTO Members must take 
to ensure that the private bodies adopting, or adhering to, CSR codes of conduct 
conform to Article 2 of the TBT Agreement. In embarking on this exercise, WTO 
Members will be confronted with the fact that CSR codes of conduct are developed 
and adopted by private parties, and that the enforcement of these initiatives is made 
through private actions. From this perspective, requiring WTO Members to take 
measures to influence business decisions may be regarded as undue interference in 
the private sphere. 

Yet, the shield of private autonomy from government intervention is not untram- 
melled. It is widely recognized across jurisdictions and legal cultures that ‘[t]he law 
may refuse to give full effect to a contract on the ground of illegality, ie. because the 
contract involves the commission of a legal wrong or is in some other way contrary 
to public policy’.""* To the extent that CSR codes of conduct are prepared or imple- 
mented contrary to municipal law, public authorities may be required to intervene to 
prevent such acts. For example, governmental intervention is necessary when private 
acts intend to mislead consumers. If a CSR code of conduct requires of suppliers 
that their products comply with certain human rights standards beyond those univer- 
sally recognized, consumers could be deceived into believing that the corporation in 
question is complying with human rights principles in a greater manner than other 
firms. In like fashion, WTO Members should take action to ensure that CSR codes 
of conduct adopted by companies are not merely marketing strategies bereft of any 
meaningful content. 

Another example of permissible—and necessary—interference with private com- 
mercial relations relates to CSR schemes used to drive certain economic operators 
off the market. It may be the case that a purchaser has a compelling interest in a pro- 
ducer of an upstream good and uses its CSR code of conduct to bring competing 
suppliers into disrepute. Or when CSR codes of conduct are used to impose burden- 
some verification mechanisms on certain suppliers to favour another producer of the 
same conglomerate, thereby giving rise to anti-competitive practices.’ !* 

In addition, WTO Members must not lean back and let businesses comply with 
what are otherwise human rights duties of a State.''> WTO Members may take the 


110 Appellate Body Report, China—Publications and Audiovisual Products, para 318. See, also, Appellate 
Body Report, Brazil—Retreated Tyres, para 156. With respect to Article 5.6 of the SPS Agreement, 
the panel in Australia—Apples held that ‘whether an alternative is considered reasonably available taking 
into account technical and economic feasibility must be assessed “in the real world” ’. See, Panel Report, 
Australia—Apples, para 7.1257. See, also, Panel Report, Japan—Apples (Article 21.5—US), para 8.171. 

111 Edwin Peel, The Law of Contract (London: Sweet & Maxwell, 2011) 471. 

112 See, Wim Dubbink and Frans Paul van der Putten, Is Competition Law an Impediment to CSR?, 83 (3) 
Journal of Business Ethics (2008) at 381-395. 

113 As the UN Guiding Principles on Business and Human Rights (A/HRC/17/41) prescribe, ‘States 
should set out clearly the expectation that all business enterprises domiciled in their territory and/or jur- 
isdiction respect human rights throughout their operations’ (Principle 2). Moreover, ‘States should pro- 
vide effective guidance to business enterprises on how to respect human rights throughout their 
operations’ (Principle 3(c)). See, also, Peter Muchlinski, Implementing the New UN Corporate Human 
Rights Framework: Implications for Corporate Law, Governance and Regulation, 22 (1) Business Ethics 
Quarterly (2012), at 145-177. 
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lead in the elaboration of a CSR model code of conduct, the preparation of which 
should engage all relevant stakeholders. This document should prescribe substantive 
standards, based on internationally recognized human rights norms, as well as con- 
sistent verification mechanisms that fulfil their function in the least costly manner. 
Companies must receive sufficient assurances that, upon due compliance therewith, 
they may be shielded from adverse reputational campaigns, and be safely able to ad- 
vertise their products and brands as socially responsible.'"* 

Interestingly, several WTO Members are currently adopting measures to address 
the disruptive effects of CSR codes of conduct on international trade, and others 
may join as this is becoming an issue of paramount importance to both trade and 
human rights. 


IV. THE WTO AS A FORUM TO ADDRESS CSR CODES OF CONDUCT 


A. Would WTO disciplines curtail the objectives of CSR codes of conduct? 
An argument against having the WTO address CSR codes of conduct is that imple- 
menting trade rules on these initiatives would curtail the core objective of furthering 
the protection of human rights. This argument, however, does not stand scrutiny. 
The substantive obligations in Article 2 of the TBT Agreement are precisely aimed 
at affording sufficient regulatory space to WTO Members to address public policy 
objectives even if they have a negative effect on international trade. As the Appellate 
Body in US—Clove Cigarettes noted, the TBT Agreement strikes a balance ‘between, 
on the one hand, the desire to avoid unnecessary obstacles to international trade 
and, on the other hand, the recognition of Members’ right to regulate’.'!° 

The ‘right to regulate’ trade is reflected in certain of the obligations in Article 2 of 
the TBT Agreement. Article 2.1 provides for national treatment and most-favoured 
nation clauses. This provision enables WTO Members to adopt TRs that, even if 
causing detrimental impact on the group of like imported products, it “stems exclu- 
sively from a legitimate regulatory distinction’,!’° and the TR at issue is designed 
and applied in an ‘even-handed manner’.!’” Along similar lines, Article 2.2 allows 
WTO Members to impose trade-restrictive TRs provided that they are necessary to 
achieve a legitimate objective.''® This involves an analysis of whether the measure is 
the least trade-restrictive alternative to achieve the legitimate objective pursued. 


114 The idea of a model code of conduct as a ‘reasonable measure’ was indeed proposed by one negotiating 
Member during the Uruguay Round. In particular, it was suggested that ‘Parties might be obliged to 
take all reasonable measures to persuade private bodies to adhere to a voluntary code of good practice’ 
in the context of the TBT Agreement, which should include ‘existing obligations of transparency, non- 
discrimination, etc.’. See, Agreement on Technical Barriers to Trade..., supra note 63, para 9. 

115 Appellate Body Report, US—Clove Cigarettes, para 96. 

116 Appellate Body Report, US—Clove Cigarettes, para 174; Appellate Body Report, US—Tuna II (Mexico), 
para 215; and US—COOL, para 271. 

117 Appellate Body Report, US—Clove Cigarettes, para 95; Appellate Body Report, US—Tuna II (Mexico), 
para 216; and Appellate Body Report, US—COOL, para 271. 

118 The legal test under Article 2.2 has four elements: first, the identification of the objective that the meas- 
ure pursues; second, whether the objective is legitimate; third, whether the measure fulfils that legitimate 
objective pursued; and finally, whether the measure is not more trade restrictive than necessary to fulfil a 
legitimate objective. (Appellate Body Report, US—Tuna II (Mexico), paras 313-321.) 
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Thus, a crucial enquiry under these provisions is whether the objective pursued 
through the CSR codes of conduct is legitimate, and consequently, whether any 
regulatory distinction created thereby—for instance, accepting products free from 
human rights violations and not products tainted with human rights violations along 
the supply chain—is also legitimate. On this point, the goal of CSR codes of conduct 
is, among others, the protection of human rights. The universal protection of human 
rights has been recognized as a cardinal objective of the international community as 
a whole, as expressed in Article 1.3 of the United Nations Charter.'’? Thus, since the 
international community regards the protection of human rights as a legitimate ob- 
jective, WTO Members may draw regulatory distinctions, and create measures neces- 
sary, to further this objective. 

Accordingly, the disciplines of the TBT Agreement do not have the effect of 
thwarting CSR goals, but only to render them congruent with the obligations in 
Article 2, notably with the non-discrimination and proportionality provisions. 


B. Integrating the WTO into the Workings of UNFSS 

The basic premise underlying CSR initiatives is that adhering firms seek to ensure 
that their operations, and those of their suppliers, are free from human rights viola- 
tions along the supply chain. From this angle, it seems that social and business inter- 
national fora are best placed to address the complexities of the design and operation 
of CSR initiatives. The United Nations Global Compact establishes that businesses 
must comply with human rights universally recognized (Principle 1), and not be 
complicit with human rights abuses (Principle 2). It also enumerates certain labour 
rights with which businesses should comply (Principles 3 through 6). Likewise, the 
United Nations Human Rights Council,’*° the International Labour Office,'”’ and 
the Organisation for the Economic Co-operation and Development (OECD)! 
have each developed principles to guide relevant stakeholders in the handling of 
CSR policies. 

More recently, UNCTAD has taken on the challenge of assessing the trade effects 
of CSR codes of conduct. In a study released in 2012, UNCTAD set out to offer cer- 
tain recommendations to surmount the negative effects of CSR initiatives on interna- 
tional trade, suggesting ways in which suppliers and purchasers across the supply 


119 Rudiger Wolfrum, ‘Purposes and Principles’, in Bruno Simma et al. (eds), The Charter of the United 
Nations (Oxford: Oxford University Press, 2002) 46 and 47. 

120 See, Report of the Special Representative of the Secretary-General on the issue of human rights and 
transnational corporations and other business enterprises, John Ruggie, Guiding Principles on Business 
and Human Rights: Implementing the United Nations Protect, Respect and Remedy Framework, Human 
Rights Council, Seventeenth session, 21 March 2011, A/HRC/17/.31. This document consists of three 
‘pillars’, namely: (i) the State duty to protect human rights; (ii) the responsibility of corporations to re- 
spect human rights; and (iii) the need for strengthened access to judicial and non-judicial remedies. 

121 See, Tripartite Declaration of Principles concerning Multinational Enterprises and Social Policy, International 
Labour Office, 2006; available at http://www.ilo.org/wcmspS/groups/public/—ed_emp/—emp_ent/ 
documents/publication/wcms_101234.pdf (visited 17 November 2013). 

122 The Organisation for Economic Co-operation and Development (OECD) is perhaps the first interna- 
tional organization that has adopted and implemented rules on business behaviour. Indeed, as far back 
as 1976, the OECD adopted the Declaration on International Investment and Multinational Enterprises 
(‘the Declaration’), which was further reviewed in 1979, 1984, 1991, 2000, and 2011. 
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chain may cooperate in order to comply with CSR requirements without creating un- 
necessary obstacles to trade.'”° 

But must the WTO take a slice out of CSR in respect of the potential effects on 
international trade? To this date, no one has formally complained against the distor- 
tive trade effects of CSR codes of conduct in a WTO forum. Yet this apparent in- 
action may stem from a generalized reluctance to ventilate human and labour rights 
issues in the WTO, rather than from the lack of concern over these schemes. 
A WTO Member affected by the application of a CSR code of conduct will prefer 
not to undergo international scrutiny over the human rights situation within its terri- 
tory, as this may cast a spotlight on poor human rights performances.'~* Indeed, as 
the application of CSR initiatives most often impinges upon developing countries’ 
exports, and these countries are also most firmly opposed to including labour rights 
into the WTO agenda, it is highly unlikely that any complaint be made before WTO 
committees and bodies. 

The absence of any official complaints, however, should not constitute a bar 
against the WTO addressing the trade effects of CSR codes of conduct. To the ex- 
tent that trade flows are diverted by virtue of CSR initiatives, and certain WTO 
Members are unable to exercise their rights under the WTO covered agreements, 
the WTO as an institution is an appropriate forum to deal with these measures. This 
does not suggest that WTO Members should bring formal disputes under the dis- 
pute settlement mechanism of the organization. However, the WTO may take on 
CSR codes of conduct through their committees and its Secretariat. Certainly, some 
may argue that the WTO does not possess the necessary expertise to address such 
non-trade issues as human and labour rights. While this may prove correct, the 
WTO has in the past partnered with other international organizations to assess the 
relationship between trade and other concerns, such as environment or labour 
standards.'”° 

As far as CSR is concerned, the WTO could join the United Nations Forum on 
Sustainability Standards (UNFSS), that is, a programme launched in March 2013 by 


five United Nations agencies.'~° The UNFSS was created in response to ‘the 


123 See, Corporate Social Responsibility..., supra note 17. 

124 The fear to ventilate human rights issues before the WTO is probably best illustrated in the context of 
the EC—Tariff Preferences dispute. In its request for consultations, India challenged aspects of the EU re- 
gime on the generalized system of preferences, namely: the so-called ‘drug arrangement’ and the ‘special 
incentive arrangement for the protection of labour rights and the environment’. Yet, in its request for 
the establishment of the panel India dropped the latter without explanation although it is believed that 
India feared that the case would disclose human rights violations within its territory. See, Susan Ariel 
Aaronson and Jamie M. Zimmerman, Trade Imbalance; the Struggle to Weigh Human Rights Concerns in 
Trade Policymaking (Cambridge: Cambridge University Press, 2008) 46 and 47. 

125 See, The WTO and other Organizations; available at http://www.wto.org/english/thewto_e/coher_e/ 
coher_e.htm (visited 17 November 2013). See, also, ‘The WTO and other Inter-Governmental Organ- 
izations’, Sub-Committee on Institutional Procedural and Legal Matters, PC/IPI/W/2, 29 June 1994. 
An example of cooperation between the WTO and other international organizations is: Trade and Cli- 
mate Change, WTO/UNEP Report, 2009; available at http://www.wto.org/english/res_e/booksp_e/ 
trade_climate_change_e.pdf (visited 17 November 2013). 

126 The founding UN members of the UNFSS are the Food and Agriculture Organization (FAO); the 
International Trade Center (ITC); UNCTAD; the United Nations Environment Programme (UNEP); 
and UNIDO. 
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potential trade or development obstacles [social and other standards] may create, 
with particular emphasis on their impact on small-scale producers and less developed 
countries’.'”” In particular, the UNFSS concerns itself with: ‘the lack of credible in- 
formation about them; considerable compliance costs; the marginalization of small- 
scale producers; the lack of harmonization and equivalence, resulting in the need to 
comply with multiple standards for a single product and market; and the lack of 
transparent governance’.'** 

The objective of the UNEFSS is to avoid that private requirements become ‘an obs- 
tacle to sustainable development in developing countries’, while preserving the legit- 
imate objectives of these private initiatives.'”? There, the WTO clearly has a say and 
must partake in the discussions as the guardian of the world trading system to ensure 
that WTO rights and obligations are undisturbed. While at the time of writing the 
WTO has not formally joined the UNFSS, the WTO Committee on Technical Bar- 
riers to Trade has published a joint statement by the UNFSS founding organizations 
announcing the launch of this initiative.'°° This may be an indication that the WTO 
is not heedless of the UNFSS, and that it will contribute to the workings of the 


initiative. 


V. CONCLUDING REMARKS 
It is undisputable that CSR has become central to business, governments, and inter- 
national organizations alike. However, the mushrooming of these initiatives, often 
within a single country, may turn compliance with CSR demands unduly cumber- 
some, thus restricting trade possibilities for exporting countries. 

Despite the abundant literature in the CSR field, the legal relationship between 
CSR initiatives and the WTO is at an early stage. Asserting that CSR codes of con- 
duct fall within the scope of the TBT Agreement may find several hindrances along 
the way. The legal assessment offered in the foregoing analysis recognizes that new 
interpretative approaches must be developed before concluding that CSR initiatives 
are subject to the provisions of the agreement. For instance, the interpretation of 
‘non-governmental body’ in Article 3 requires acceptance of the notion that, under 
the TBT Agreement, the responsibility of WI'O Members may be engaged by pri- 
vate actions independent of government intervention. Another aspect that may be 
highly contested is whether the prescriptions in CSR codes of conduct qualify as 
TRs. This will require a challenging interpretative exercise of the first sentence of 
Annex 1.1 to the TBT Agreement, not yet undertaken by any WTO panels or the 
Appellate Body. 

What is undeniable is that, under international law, the obligation to take meas- 
ures to ensure the protection of human rights domestically and elsewhere rests pri- 
marily on States. Hence, governments should not be passive and expect businesses 


127 United Nations Forum on Sustainability Standards; available at http://unfss.org/about-us/objectives/ (vis- 
ited 17 November 2013). 

128 Id. 

129 Id. 

130 See, Joint Statement by FAO, ITC, UNCTAD, UNEP and UNIDO on the Emerging United Nations Forum 
on Sustainability Standards, Committee on Technical Barriers to Trade, G/TBT/GEN/138, 13 February 
2013. 
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to comply with States’ duties to advance the protection of human rights worldwide. 
In so doing, WTO Members must take ‘reasonable measures’ to encourage corpor- 
ations to pursue CSR objectives within the parameters of the policy space provided 
by the TBT Agreement. Along similar lines, the WTO should engage with other 
international organizations within the framework of the UNFSS in order to address 
the trade-distortive effects of CSR codes of conduct. 

In sum, the traditional conception that human rights have no bearing on the 
WTO legal system is being increasingly called into question in view of the recurrent 
interactions between the two fields. International law has evolved into a comprehen- 
sive legal system in which the different international legal regimes must be inter- 
preted harmoniously. The interplay between international trade law and human 
rights is one such example. 
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